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SCHOOLS LOOKING TO MAKE CHANGES – EITHER AS A RESULT OF EDUCATIONAL 
REFORMS OR IN ORDER TO MAXIMISE EFFICIENCY – WILL INEVITABLY FACE AN 
INCREASE IN THE TENDENCY FOR TRADE UNIONS TO TAKE, OR AT LEAST THREATEN, 
INDUSTRIAL ACTION, AS THEY LOOK TO PROTECT THE INTERESTS OF THEIR MEMBERS. 
As a result, staff members represented by unions may be encouraged to strike or take action short of a strike, such as ‘working to rule’.

This guide provides an overview of working to rule and the actions the school can take in response, such as rejecting part-performance by an employee 
and withholding wages, as well as when these can be applied.

What is working to rule?
Working to rule is industrial action, which consists of a general withdrawal of goodwill and working strictly to contract hours.

What action can an employer take in response to staff working to rule?
A strike can be very costly, both in terms of the immediate financial impact and the reputation of the school. However, unless the 
industrial action is unlawful – if, for example, a properly organised ballot of union members has not been carried out – an employer 
will not be able to stop it from taking place. The school will not be able to compel employees to attend work or perform their 
employment contracts beyond the basic contractually-agreed level.

In many cases, the key to resolving such disputes will be negotiation; however, where talks are at an impasse, schools may need to consider other 
options. Depending on the facts, an employer faced with staff working to rule might be in a position to take the view that staff are effectively only part-
performing their contracts of employment.

In a 1987 case, the House of Lords decided that where an employee, as part of a programme of industrial action, is not prepared to perform all of his 
obligations under his contract of employment in full, the employer has the right to suspend the employee without pay until they are ready and willing  
to perform their contractual obligations in full (Miles v Wakefield Metropolitan District Council).
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Withholding wages

In a more recent case (British Telecommunications plc v Ticehurst & Another), the Court of Appeal took this approach further. 

Alison Ticehurst and Michael Thompson brought claims against BT, as the company had withheld their wages. BT had refused to pay them for certain 
days in April 1990 because they had not proved that they were willing to perform their obligations in full under their contracts of employment. 

In this case, union members had taken action short of a strike, consisting of a general withdrawal of goodwill, working strictly to contract hours and 
refusing to take on any new temporary advancements. The union later intensified the industrial action, with union members voting in February 1990  
in favour of taking strike action in addition to the continued withdrawal of goodwill.

Immediately after the end of a two-day strike, Alison Ticehurst and Michael Thompson sought to return to work. BT asked them to sign an undertaking 
to work in accordance with their contracts of employment (that is to say, to agree to work fully, without any working to rule and without any withdrawal 
of goodwill). They refused to sign the undertaking and were asked to leave the premises. 

Initially, a County Court Judge found that as both individuals had been ready and willing to work, they should have been paid their wages for the days 
they were suspended by BT. 

However, the Court of Appeal found for BT – it allowed BT’s appeal and held that BT was entitled to refuse to allow the claimants to return to work until 
they had indicated a clear intention to comply with all their express and implied contractual obligations of employment. 

Significantly, the Court of Appeal found that it was necessary to imply a term into all contracts of employment that employees had to perform their 
duties in such a way as to serve the employer faithfully. This is particularly pertinent where managers are concerned, since they are responsible for 
supervising colleagues and, in turn, are expected to exercise their judgment and discretion faithfully, in the interests of their employers. 

It follows that the participation by employees in industrial action constituting a withdrawal of goodwill must be in breach of that implied term.
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Palmers Solicitors is authorised and regulated by the Solicitors Regulation Authority (SRA No: 58939).

This guide is not intended to be an exhaustive statement of the law and gives general information only. You should not rely on it as legal advice.  
We do not accept liability to anyone who does rely on its contents. This guide was correct at time of publication and is not a substitute for legal advice.
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Conclusion

The BT case is of importance to schools because it indicates that they can, following industrial action, require employees to promise 
to comply with their employment contracts. Any employees who refuse to offer such a promise may then be suspended without  
pay until they are prepared to honour their contracts in full. 

Call Palmers for advice

At Palmers, we have the expertise required to advise schools facing industrial action on the options available to them to resolve the 
dispute as quickly and effectively as possible.

We also have significant experience of preparing contracts of employment, and can advise schools on drafting undertakings to ensure that employees 
comply with all the terms contained within their contracts. For tailored advice on the law surrounding industrial action, or any other employment law 
matter, please contact Lara Murray.
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