
How we can help you 
with child arrangements 
during separation
Moving forward  
together 



A relationship breakdown is likely to be a difficult and stressful 
time, regardless of whether a couple are married, in a civil 
partnership or cohabiting. 
Matters can become considerably more complicated and emotionally charged where children are involved, particularly if there 
is a dispute over residence or contact, or confusion over the rights of family members such as grandparents. In such cases, the 
most sensible move is to consult a solicitor at the earliest opportunity to find out what your options are.

Any issues relating to children are dealt with under the Children Act 1989 (with recent reforms under the Children and Families 
Act 2014), whether the parties are married or not, although unmarried fathers may not always have the same rights as married 
fathers when it comes to automatic parental responsibility.

Courts are unlikely to interfere where couples have reached an agreement and made their own arrangements, provided there 
are no concerns about the child’s welfare. However, where an agreement cannot be reached between the two parties, the 
matter will have to be heard in court where a judge will make a decision based on the child’s best interests. This decision is 
legally binding and must be adhered to by both parties.

This guide covers some of the key points relating to children issues in the event of a relationship breakdown. However, please 
note that this is for general guidance only, so you should always seek professional advice tailored to your own circumstances 
before entering into any arrangements.
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The rights of children
Any issues relating to children when a relationship breaks  
down are dealt with under the Children Act, regardless  
of whether the parents are married, in a civil partnership  
or cohabiting. All children have the same rights  
irrespective of their parents’ legal status. 

The Act centres on the idea that children are best cared for within  
their own families, and courts will decide who a child should live with  
and how often the other parent is entitled to see them, based on what  
is deemed to be in the child’s best interests, not those of the parents. 

The courts are unlikely to interfere in a voluntary arrangement, as the law  
considers that these are more likely to succeed than those imposed on the parties. 
If you and your former partner cannot agree on arrangements for your children, 
then it will be necessary to attend mediation before resorting to court proceedings.
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Parental responsibility
The Children Act defines parental responsibility as all the rights, duties, powers, responsibilities 
and authority which, by law, you as a parent have in relation to your child and their property. It is 
important to note that the Act refers to parental responsibility, rather than parental rights, with the 
emphasis being on the rights of the child. 

A person with parental responsibility has responsibility for a wide range of matters, including:

naming the child

protecting the child

deciding where they will live

ensuring they receive any medical treatment they need

appointing a guardian to act for the child if the person with parental responsibility dies

choosing their school and ensuring they attend between the ages of five and 16, as legally required

choosing their religion.
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If a child’s parents were not married when the child was born and the child’s 
birth was registered after 1 December 2003 and the father is named on the birth 
certificate, both parents have parental responsibility for the child. If the birth was 
registered before 1 December 2003, the father will not automatically have parental 
responsibility, but it can be granted to him either by way of a court order or a 
Parental Responsibility Agreement, which is signed by both parents, in front  
of a court official and registered at the High Court.

Parental responsibility entitles the father to an input into the child’s health, 
education, religion and general welfare. The mother cannot change the child’s 
name without an agreement with the father or an order of the court. The mother 
cannot remove the child from the jurisdiction of England and Wales for a period in 
excess of one month without the permission of the father or an order of the court.

A parent has financial responsibility (known as maintenance) for a child until they 
reach the age of 17 or leave full-time education, whichever comes later. This is the 
law and there is no leeway for parents to stop providing financial support earlier. 
Maintenance is a legal obligation whether or not there is any contact between  
a parent and the child. 

The Act states that more than one person can have parental responsibility, 
although they can act alone when making a decision for the child. If there is  
no one to provide parental responsibility for a child, then the court can appoint 
a guardian. This decision can be overturned by the parent with parental 
responsibility or even the child themselves.
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Child Arrangements  
Orders
Previously known as custody orders and then residence  
orders, Child Arrangements Orders can dictate where the  
child will live in the event that their parents separate, although 
it does not necessarily mean they have to live with a parent. 

In the event of a dispute, an application can be made to the court for a Child 
Arrangements Order, in which a judge will be asked to decide where the child will 
live. The application does not have to come from a parent, but the person granted 
the order by the court will have day-to-day responsibility for that child’s care. 

All potential applicants for a court order are now expected to attend  
mediation. This is a cost-effective way of resolving matters. The parties  
would attend a “Mediation Information and Assessment Meeting” (MIAM)  
together or separately. The aim is to help the parties to find a solution. If you 
are unable to resolve matters and it does become necessary to issue court 
proceedings, then you would be required by the court to file a Family Mediation 
Information and Assessment form. This would confirm to the court that you  
have attended mediation and the matter has not been resolved.
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Child Arrangements Orders have also replaced contact or access orders and can 
refer to contact between the parent and child, whether this is by letter, card, email, 
telephone or face-to-face visits, including overnight. In particularly acrimonious 
relationship breakdowns, or where there are concerns about a child’s safety,  
the parent with whom the child lives may sometimes try to prevent the other  
from contacting the child.

If a parent feels they are being denied contact with their children they can  
apply to the court for a Child Arrangements Order for contact, which will set  
out who a child can have contact with and, if necessary, where this will take  
place and on what days and times.

The court will only grant an order if it believes it would be in the child’s  
best interests to do so. 

Therefore, there are effectively two types of Child Arrangements Order:

• those providing with whom a child is to live (“lives with” order); and
• those providing with whom a child is to spend time or otherwise have  

contact (“spends time with” order).

Legal advice should be sought before proceeding with any sort of application, 
particularly as certain conditions may need to be met such as the requirement  
to attend at mediation in most circumstances.
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The rights of grandparents
Grandparents have no automatic right to contact with their grandchildren. Instances 
where they might be denied access can include following a particularly difficult 
divorce, where the children have gone to live with the son or daughter-in-law, or 
where relationships between the grandparents and their own children have broken 
down irretrievably, regardless of whether or not there has been a divorce.

Prior to applying for a Child Arrangements Order, grandparents must first apply for  
permission to apply for the order. In deciding whether permission should be granted,  
a court will have to consider the applicant’s relationship to the child, the nature of their  
application, and whether it could be potentially harmful to the child’s wellbeing.

If permission is granted, the grandparents can apply for a Child Arrangements Order.

It should be noted, however, that the courts do recognise the important role that  
grandparents play in their grandchildren’s lives and it is only in very exceptional  
circumstances – for example, where there is evidence of abuse or violence – that  
contact will be denied. However, it is still important to seek legal advice before  
instigating any court proceedings to ensure that you are able to put forward  
the best possible case for contact.
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The rights of step-parents
An increasing number of households now include stepchildren. Step-parents are likely to develop 
close relationships with their spouse’s children, particularly if they play a greater role in their lives 
than their birth parent.

However, being married to the parent of that child does not automatically give step-parents parental responsibility, even if they 
take on parental duties such as looking after their stepchildren. 

There are a number of options for step-parents wishing to acquire parental responsibility. These are:

• adoption: this puts step-parents in the same position, legally, as a birth parent.
• parental responsibility agreement: this is an agreement giving parental responsibility, although it must also be agreed by  

at least one birth parent.
• Child Arrangements Order for residence: this states who a child should live with, although such orders are rare in cases 

involving step-parents.

If you live with your partner and their children but are not married, then you are not a step-parent, even if you take on a parent 
role with their children. If you wish to acquire parental responsibility then you will have to apply for a Child Arrangements Order  
or adopt their children. 

As with any case involving children, the court would make its decision based on what is in the best interests of the child.
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Contact us
To find out more about how we can help you, please contact our family law specialists:

Surjit Verdi
Department Director
Thurrock

  01375 484444
  SurjitVerdi@palmerslaw.co.uk

Sarah Dowie
Associate Solicitor
Rayleigh

  01268 988488
  SarahDowie@palmerslaw.co.uk

Kevin Double
Consultant Executive
South Woodham Ferrers

  01245 322111
  KevinDouble@palmerslaw.co.uk

Jessica Lacey
Paralegal
Rayleigh

  01268 988488
  JessicaLacey@palmerslaw.co.uk

Kim Mansfield
Associate Executive
Basildon

  01268 240000
  KimMansfield@palmerslaw.co.uk

Leanne Grafton
Paralegal
Thurrock

  01375 484444
  LeanneGrafton@palmerslaw.co.uk
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Palmers Solicitors is the trading name of Palmers Law Limited (company registration England & Wales:  
09464224) registered office 19 Town Square, Basildon, Essex SS14 1BD & regulated by the Solicitors  
Regulation Authority, SRA No. 813805

This guide is not intended to be an exhaustive statement of the law and gives general information only.  
You should not rely on it as legal advice. We do not accept liability to anyone who does rely on its contents.  
This guide was correct at time of publication (September 2021) and is not a substitute for legal advice.
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