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Tougher CDM Rules Rise
from New Foundations
Whether you are a developer, embarking on a new construction
project, or the owner or tenant of existing commercial premises
looking to make alterations, you need to be aware of new CDM
Regulations.
The New Regulations
The Construction (Design and Management) Regulations 1994
have been replaced by the Construction (Design and
Management) Regulations 2007, in force sinceApril. They apply to “notifiable projects” – construction projects
and those involving alterations, where the construction phase is likely to involve more than thirty days or five
hundred ‘person days’ of construction work. Most commercial projects are, therefore, notifiable.
The purpose of the Regulations is to protect health and safety in construction projects and to impose strict duties
upon “the client” and upon other “duty holders”.
The Client and Other Duty Holders
The client is anyone who carries out, or looks to or appoints someone to carry out, a construction project.
There are five types of duty holder, each having responsibility under the new Regulations.
These are:

� The client � Designers � Contractors
� CDM Co-ordinators � Principal contractors

Liability of the Client
The client must ensure that arrangements are made which allow construction works to be carried out safely. A
client could previously avoid statutory liability by appointing an agent – a property professional or a contractor,
for example - to assume its responsibilities. This is no longer the case.
Obligations of Duty Holders
Each duty holder, including the client, must (whether or not a project is notifiable) assess the competence of
other duty holders, co-operate with and co-ordinate activities with others and ensure the health and safety of
those working with them. This means observing all relevant heath and safety regulations and carrying out
relevant risk assessments.
Additional Implications for Notifiable Projects
As soon as possible after initial preparation of the project has begun, the client must appoint a “CDM Co-
ordinator” and a “principal contractor” - until these are appointed, the client has responsibility for their functions.
The CDM Co-ordinator is obliged:

� to prepare aHealth andSafetyManual (the previousRegulations required only that he supervise suchpreparation).
� to facilitate communication between all parties involved in the project.
� to ensure that all relevant pre-construction information is provided, in a timely fashion, to those who need it.
� to assist clients in assessing the competency of principal and other contractors.

Designers and contractors may not start work until they have been advised of the names of the CDM Co-
ordinator and principal contractor.
The client must provide a pre-construction information pack to the CDM Co-ordinator and to every contractor
and designer and ensure that work is not started without construction phase plans and site welfare facilities being in place.
Sanctions
Breach of the new Regulations may lead to criminal sanction - there may also
be risk of civil action.
Thorough familiarisation is, therefore, essential for anyone involved in relevant
construction projects.
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Welcome to this special
edition newsletter focusing
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have been several regulatory
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on Codes of Practice
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and Service Charges and, the
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“Money may
have to be
spent on
business
premises, to
ensure that they
comply with
current
legislation....”

New Fire And Asbestos
Regulations
– The First Year

By Joanne Smith

New Fire Regulations, relating to all commercial premises, were brought into force a year ago – are you
compliant?
You need to be, if you are:

� Responsible for managing and/or maintaining business premises

� An employer or self-employed person with business premises

� Responsible for part of a mixed use building, where that part is solely used for business purposes

� A charity or voluntary organisation

� A contractor, with a degree of control over business premises
The government is continually looking at ways to aid safety in the workplace and to reduce risk of death;
one way in which they looked to achieve this was by reviewing the legislation relating to death and injury
caused by fire.
This resulted in the Regulatory Reform (Fire Safety) Order 2005, brought into force on 1st October 2006.
Some of the consequences are:

� An existing Fire Certificate may no longer be valid;

� Money may have to be spent on business premises, to ensure that they comply with current
legislation.

� The Fire Brigade may still inspect business premises, especially those of high risk profile, but it
need not necessarily do so (and will certainly not carry out risk assessments).

A copy of the Order may be downloaded from the internet – SI 2005, No.1541.
The Control of Asbestos Regulations 2006 came into force in November 2006, as an attempt to bring
together previously separate sets of regulations.
The 2006 Regulations prohibit the importation, supply and use of all forms of asbestos, (including
‘second-hand’ asbestos, such as asbestos cement sheets, boards or tiles and painted or textured plaster,
containing asbestos).
They do not, however, affect existing asbestos-containing materials, provided that they are in good
condition, their condition is regularly monitored and they are not disturbed.
Where work is undertaken which may disturb existing asbestos, the Regulations stipulate that employers
and self-employed alike must prevent exposure to fibres or, at the very least, ensure that best available
protective measures are taken, including the provision of suitable training and protective clothing.
Information as to appropriate measures and methods of work to be undertaken is provided in the
Regulations.
If asbestos is to be removed, it may only be removed by licensed contractors.
The Regulations impose upon a person in control of non-domestic premises, whether by ownership,
contract, tenancy or otherwise a duty to manage. This means that the duty holder(s) must:

� Take reasonable steps to find out if there are materials containing asbestos - if so, where and in
what condition are they?

� Presume that materials contain asbestos, unless there is strong evidence to the contrary.

� Make and maintain a record of asbestos and its condition and ensure that it is kept up to date.

� Prepare a schedule of risk and document a management plan.

� Put the plan into action as necessary.

� Provide full details of the location and condition of asbestos to anyone who is likely to come
into contact with it or to disturb it.

� Ensure that risks are kept to a minimum.
Duty holders do not have to pay for a specialist survey, although they are encouraged to do so. When
appointing specialists, a check should be made that they have appropriate qualifications and experience to
carry out the relevant works (the HSE provides guidance in this respect).
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Requirements Benefits
Lease Negotiations: A landlord should set out clearly (and
in writing) not only his proposed terms of the letting but also
alternative terms.

This provides flexibility for the tenant but also helps the
landlord to retain some control over the terms of the letting,
by only putting forward proposals acceptable to him.

Rent Deposits & Guarantees: The landlord should set out
clearly the terms of such protection including the amount,
the time period, the arrangements for accruing or paying
interest and the terms of release. The tenant should be
protected against the default or insolvency of the landlord.

Provided that the terms of the rent deposit or guarantee are
reasonable, a tenant will not find such a request onerous, as
the landlord is offering the tenant protection in return.

Length of term, break clause & renewal: The term should
be clear. The tenant should not be prevented from exercising
rights under a break clause, as long as there are no rent
arrears, he vacates the property and he has not created
subleases. The landlord should consider excluding Landlord
& Tenant Act 1954 renewal rights from a new lease.

While minimizing pre-conditions in exercising a tenant’s
break option, the landlord is not prevented from serving a
schedule of dilapidations, following the termination of the
lease.

Rent Review: Review provisions should not be ambiguous;
the landlord should (if requested) offer options as to how the
rent will be reviewed. Either party should have the ability to
start the rent review process.

Rent review is often a sticking point in lease drafting, so
enabling the tenant to be involved at the outset in how the
rent is reviewed should minimise delay later in the
transaction.

Assignment & subletting:A landlord’s consent to assign or
sublet should not be unreasonably withheld or delayed;
conditions should be tailored to the transaction - an
authorised guarantee agreement should only be required in
certain circumstances.

Less onerous provisions will assist in the marketability of the
lease and, quite possibly, provide a better increase in rent on
review, especially if the term of the lease is fairly lengthy.

Service charges:A landlord should give a tenant an estimate
of service charges and insurance premiums, together with an
indication of major works which may increase service
charges in the near future.

By addressing this point, a landlord will be prompted
appropriately to consider the service charge and repairing
covenants to be imposed upon a tenant.

Repairs: The tenant’s repairing obligations should be
appropriate to the length of the term and, he should not be
obliged to return the premises in a better condition than at the outset.

A tenant is less likely to agree a lease where a short term is
offered but the landlord expects a tenant to take on full
repairing and insuring obligations.

Alterations and change of use: A landlord’s rights should
be limited to those reasonably protecting the value of
adjoining or neighbouring premises owned by him.

Most tenants fit out premises to their requirements on
assignment or upon taking a new lease; there should,
therefore, be no need for an outgoing tenant to remove
permitted alterations.

Insurance:Where a landlord arranges insurance, this should
be with a reputable company; if commission is received, the
tenant should be notified. Landlords should consider early
termination only where long-term rent suspension or
reinstatement difficulties arise.

Early termination provisions should be in line with current
insurance practices, so as to minimise loss to both parties. If
loss of rent is only covered for a limited period, the option to
terminate should arise only at the end of such period.

Ongoing management: Any schedule of dilapidations
should be served at least six months before the end of the
lease. Where a tenant applies for consent under the lease, the
landlord should give an estimate of costs as soon as possible
and decide on applications for alterations within fifteen days
of being provided with full information.

Dealing with dilapidations before the lease has ended helps
to ensure that such matters are addressed more promptly by
both parties; it increases a landlord’s chances of recovering
costs. Refusal of consent (if reasonable) is less likely to be
contested if the landlord has not unduly delayed; liability for
any loss suffered by the tenant as a result of refusal is reduced.

Cracking The New
Business Lease Code
The Code for Leasing Business Premises in England and Wales 2007 came into
effect in March, with the aim of encouraging equality between landlords and tenants
when drafting and approving commercial leases.

The Code is in three parts:-

� A Landlord Code - this contains ten areas for a landlord to consider (see table below)

� An Occupier Guide - this assists the tenant, in considering his landlord’s proposals

� Model Heads of Terms - this table may be used to set out the terms agreed by the parties

Unfortunately, the Code is voluntary, so landlords and tenants do not have to abide by it, so what are the benefits
of adoption?

By Aldene Derrick
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FINANCIAL SERVICES
The firm is not authorised under the Financial Services and Markets Act 2000 but we are
able in certain circumstances to offer a limited range of investment services to clients
because we are members of the Law Society. We can provide these investment services if
they are an incidental part of the professional services we have been engaged to provide. We
may otherwise refer you to someone who is authorised by the Financial Services Authority.

The Law Society is a designated professional body for the purposes of the Financial
Services and Markets Act 2000 but responsibility for regulation and complaints handling
has been separated from the Law Society's representative functions. The Solicitors
Regulation Authority is the independent regulatory body of the Law Society and the Legal
Complaints Service is the independent complaints handling body of the Law Society.

PALMERS
COMMERCIAL

PROPERTY TEAM

Adam Shirley
South Woodham Ferrers

Aldene Derrick
Basildon

BJ Chong
Thurrock

Carey Jacobs
Basildon

Joanne Smith
Basildon

Matthew Poli
Basildon

Mike Hunter
South Woodham Ferrers

Sangeet Bhatti
South Woodham Ferrers

Simon Bruce
Basildon

Wazeena Husain
Thurrock

Service Charges in
Commercial Property Leases

A new Code of Practice, relating to commercial property service charges, was introduced by the Royal
Institution of Chartered Surveyors (RICS) on 1st April 2007.
The Code aims to prevent disputes between landlords and tenants relating to service charges. It is
ground-breaking in its encouragement of communication and transparency.
The Code contains advice and recommendations but is not obligatory. Instead, it attempts to regulate
management of service charges, without the need for legislation or intervention by the Courts.
Although the Code will not override service charge provisions in a lease, it is hoped that by following
the Code, disputes can be avoided.
Communication
A landlord is encouraged, at least one month prior to the start of a new service charge year, to provide a
service charge budget, specifying reasons for charges being made.
Transparency
The landlord is also invited to issue certified accounts to the tenant, within four months of the end of a
service charge year. This will allow the tenant an opportunity to raise any queries relating to the charges.
Further, the landlord should warn the tenant, as soon as possible, if it appears that the charge will be more
than two per cent higher than that initially predicted.
Action
Both parties should, at the drafting stage, play an active part in agreeing service charge provisions in a
lease which are both predictable and reasonable.
In the case of an existing lease, where the tenant is obliged to accept previously agreed provisions, the
Code may still assist in interpretation.
There is little current incentive (other than the risk of judicial challenge) for a landlord to provide value
in relation to services. The Code contains recommendations to landlords, encouraging them to act
reasonably.
Compliance
Provisions in the Code should not prove problematic for reasonable landlords, those who accept that the
system should be “not for profit, not for loss” and should not be used to top up rental income.
Where disputes arise, the Code encourages parties to use
methods of alternative dispute resolution, such as mediation,
rather than referring matters to the Courts.
To this end, the RICS has established a panel of experts, to
mediate or otherwise resolve service charge disputes.
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